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Background / Objektives
During the early 1990s there was a controversy about the 
question of whether and how infection with HIV and AIDS 
should be pursued by criminal law. HIV-Transmission is trea-
ted as personal injury and a crime against Public Health. The 
corresponding article 231 of Swiss Penal Code has been used 

against cases of HIV transmission. Even if there is no evi-
dence, that transmission was intentional, the Swiss penal code 
can be applied in any case where HIV is transmissd  (success-
ful or not) even in cases where both partners are fully aware 
of the situation and they are in a stable relationship

Methods
Criminological und dogmatic analysis of the judgements, particularly  
- about typologies of the judgements
- about the dogmatic subsumtion of HIV 
- about consideration of medical knowledge in the judgements
- about intentions and arguments on HIV

Step 1
Systematic evaluation of 
available judgements.
Collection of unpublished jud-
gements by written short questio-
nings.

Step 2
Evaluation of the judgments 
under different perspectives. 

Step 3
The criminal practice will 
be analysed in Canada and in 
selected states of Europe on a 
comparative base.

Step 4
Reflection in three dimensi-
ons:
health preventively principles.
epidemic disease right and the health-
political aims. 
context of the practice of selected 
other states and the international 
discussion about public health. 

Step 5
Compression of  the results 
of blocks 1-3 to a synthesis
Based on the results solutions 
get complied for the practice of 
consulting

First results
We asked the Federal Hight Court,  26 cantonal last-resort-level courts and 90 first-instance courts about cases involving 
crimes of HIV-transmissions. The retun run was about 60 percent. Overall we identified 59 judgements, most of them 
where already known by the Swiss Aids-Foundation.

Initial Conclusions
HIV-infection is recognised as a grievous boily harm (Art. 
122 StGB) and as dangerous disease (Art. 231 StGB). The 
critique and the dogmatical arguments of the doctrine about 
the criminal law aspects of HIV are only selectively consi-
dered in the judgements.  The very low risk of infection by 
a single act of sexual intercourse between a person, who is 
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HIV+ and one who is HIV- is seen and accepted, but not re-
cognised in favour of the accused HIV+-person. The victim 
responsability for risky behaviour is mostly not valorised in 
favour of the accused HIV+ -person, but in more recent jud-
gements informed consent is admitted as a reason for justifi-
cation of grievous boily harm. 


